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STATEMENT OF THE | SSUE

At issue is whether Noah Taber (Noah), a mnor, suffered a
"birth-rel ated neurological injury," as defined by Section
766.302(2), Florida Statutes.?

PRELI M NARY STATEMENT

On March 15, 2002, Petitioners, Dawn Tabor and Britt Tabor,
on behalf of and as parents and natural guardi ans of Noah Tabor,
a mnor, filed a petition (claim with the Division of
Adm ni strative Hearings (DOAH) for conpensation under the Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
March 18, 2002, and on April 25, 2002, Petitioners filed an
anended petition. On Septenber 3, 2002, NI CA gave notice that it
had resol ved that Noah did not suffer a "birth-related
neurol ogical injury within the neaning of Section 766.302(2),
Florida Statutes,” and requested that a hearing be scheduled to

address, inter alia, the issue of conpensability.

On January 21, 2003, a hearing was held to address, inter
alia, the issue of conpensability. At hearing, the parties
stipulated to the factual matters set forth in paragraphs 1 and 2
of the Findings of Fact, and Petitioners' Exhibit 1A and 1B (two
vol umes of nedical records, filed with DOAH on March 15, 2002)

and Respondent's Exhibit 1 (a report of Neurol ogical Eval uation



and a report of Neurol ogical Review by Mchael S. Duchowny, MD.)
were received into evidence. No wtnesses were called and no
further exhibits were offered.

The transcript of hearing was filed January 27, 2003, and
the parties were accorded 10 days fromthat date to file proposed
orders. Neither party elected to file such a proposal.

FI NDI NGS OF FACT

Prelimnary findings

1. Dawn Tabor and Britt Tabor, are the parents and natural
guardi ans of Noah Tabor, a mnor. Noah was born a live infant on
June 19, 1999, at Largo Medical Center, a hospital located in
Largo, Florida, and his birth wei ght exceeded 2,500 grans.

2. The physician providing obstetrical services at Noah's
birth was Ivelisse Ruiz-Robles, MD., who, at all times materia
hereto, was a "participating physician" in the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan, as defined by
Section 766.302(7), Florida Statutes.

Noah's presentation

3. On April 23, 2002, following the filing of the claimfor
conpensati on, Noah was exam ned by M chael S. Duchowny, MD., a
pedi atric neurol ogi st associated with Mam Children's Hospital,
Mam , Florida. Dr. Duchowny reported the results of his

neur ol ogi cal eval uation, as foll ows:



Noah' s PHYSI CAL EXAM NATI ON reveal s Noah to
be an alert, extrenely active youngster. He
wei ghs 25-pounds. The hair is blond and of
normal texture. The head circunference
measures 43.3 cm which is several standard
devi ati ons bel ow age | evel and nedi an for age
5-nonth mal es. He has frequent tongue

t hrusti ng novenents and drooling. There are
no dysnorphic features and no cutaneous
stigmata. The spine is straight. There is a
smal | nevus fl anbeaus. The neck is supple

wi t hout masses, thyronegaly or adenopat hy.
The cardi ovascul ar, respiratory and abdom nal
exam nati ons are nor nal

Noah's NEUROLOG C EXAM NATI ON reveal s a snal |
child with a short attention span and hi gh
activity level. Noah is difficult to contro
and has poor social skills. He did not
articul ate words during the evaluation. Noah
tends to engage in sinple ganes and there is
no evi dence of overtly aggressive behavior.
He will performvery sinple conmands. Noah
woul d not identify body parts for ne.

Noah's MOTOR EXAM NATI ON reveal s generali zed
hypotonia in all extremties, with a slight
dynam c increase of tone on the right. He
has exaggerated range of notion on the |eft
side, with normal range of notion on the
right. There is no evidence of spasticity.
Noah denonstrates a clear |left hand
preference and will grasp with both hands on
the right. He can clearly use the right hand
to mani pul ate objects and transfer to the
left. There is also dimnished armsw ng on
the right side, conpared to the left. His
overall novenent is clearly nore fluid on the
|l eft side of his body. He has bilateral pes
pl anus and there is no clear asymetry of
gait with regard to the | ower extremties.
Muscl e bulk is symetric throughout. The
deep tendon reflexes are bilaterally brisk at
3+ and both plantar responses are in
extension. He walks in a straightforward
manner and turns crisply. He would not
cooperate for formal finger-to-nose or heel -



to-shin testing. A sensory exam nation is
grossly intact to withdrawal all extremties
to touch. The cardi ovascul ar exam nati on
reveal s no cervical, cranial, or ocular
bruits and no tenperature or pul se
asymmetries. An AFO is appreciated over the
ri ght ankle.

I n SUMVARY, Noah's neurol ogic exam nation is
significant for m crocephaly and a prom nent

cognitive inmpairnent. In contrast, his notor
deficit is much |less severe and it appears to
be inproving steadily. | amnot sure that he

needs an AFO as he has good range of notion.
Noah al so suffers from epil epsy.

4. Follow ng his exam nation, Dr. Duchowny had the
opportunity to review Noah's medi cal records and concl uded that:

Al t hough Noah has a substantial nental

i mpai rment, his notor abilities are only

m | dly behind age | evel and | suspect that he
w Il continue to inprove over the next

several years. For this reason, | do not
believe that Noah is eligible for
conpensati on under the Florida N CA statute.

Cover age under the Pl an

5. Pertinent to this case, coverage is afforded by the Pl an
for infants who suffer a "birth-related neurological injury,”
defined as a "injury to the brain . . . caused by oxygen
deprivation or nmechanical injury occurring in the course of
| abor, delivery, or resuscitation in the i medi ate post-delivery
period in a hospital, which renders the infant permanently and
substantially nentally and physically inpaired." Section
766.302(2), Florida Statutes. See also Section 766.309(1)(a),

Fl ori da St at ut es.



6. Here, the nedical records and the results of
Dr. Duchowny's neurol ogi cal eval uation denonstrate Noah suffered
an injury to the brain caused by oxygen deprivation in the course
of | abor, delivery, or resuscitation in the i nmedi ate post -
delivery period that rendered himpermanently and substantially
mental |y inpaired; however, physically, he was not simlarly
affected or, stated otherw se, he was not rendered permanently
and substantially physically inpaired.

CONCLUSI ONS OF LAW

7. The Division of Admi nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these
proceedi ngs. Section 766.301, et seq., Florida Statutes.

8. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. Section 766.303(1),

Fl ori da Stat utes.

9. The injured "infant, her or his personal representative,
parents, dependents, and next of kin," may seek conpensation
under the Plan by filing a claimfor conpensation with the
Di vision of Admnistrative Hearings. Sections 766.302(3),

766. 303(2), 766.305(1), and 766.313, Florida Statutes. The

Florida Birth-Rel ated Neurol ogical Injury Conpensation



Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in which to file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-rel ated neurological injury." Section 766.305(3), Florida
St at ut es.

10. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimnt, provided that the award i s approved
by the adm nistrative |law judge to whomthe claimhas been
assigned. Section 766.305(6), Florida Statutes. [If, on the
ot her hand, NI CA disputes the claim as it has in the instant
case, the dispute nust be resolved by the assigned adm nistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and
766. 31, Florida Statutes.

11. In discharging this responsibility, the adm nistrative
| aw j udge rmust make the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) \Whether the injury clained is a birth-
rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the
adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechani cal
injury and that the infant was thereby

rendered pernmanently and substantially
mentally and physically inpaired, a



rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of |abor, delivery, or resuscitation
in the i medi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award may be sustai ned
only if the admnistrative |aw judge concludes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

12. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at |east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nentally and physically
inpaired. This definition shall apply to
live births only and shall not include

di sability or death caused by genetic or
congeni tal abnormality.

13. As the claimants, the burden rested on Petitioners to

denonstrate entitlenment to conpensation. Section 766.309(1)(a),



Florida Statutes. See also Balino v. Departnent of Health and

Rehabi litative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmati ve i ssue before an adm nistrative
tribunal.")

14. Here, while the proof denonstrated that Noah did suffer
an injury to the brain caused by oxygen deprivation occurring in
the course of |abor, delivery, or resuscitation that rendered him
permanently and substantially nentally inpaired, it also
denonstrated that such injury did not result in permanent and
substanti al physical inpairnment. Consequently, the record
devel oped in this case failed to denonstrate that Noah suffered a
"birth-related neurological injury,” within the neaning of
Section 766.302(2), Florida Statutes, and the subject claimis
not conpensabl e under the Plan. Sections 766.302(2), 766.309(1),

and 766.31(1), Florida Statutes. See also Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensation Association v. Florida Division

of Adnministrative Hearings, 686 So. 2d 1349 (Fla. 1997)(The Pl an

is witten in the conjunctive and can only be interpreted to
requi re both substantial physical and nental inpairnent.); and

Humana of Florida, Inc. v. MKaughan, 652 So. 2d 852, 859 (Fla.

5th DCA 1995)("[B]ecause the Plan . . . is a statutory substitute
for conmmon law rights and liabilities, it should be strictly

construed to include only those subjects clearly enbraced within



its terns."), approved, Florida Birth-Rel ated Neurological Injury

Conpensati on Associ ati on v. MKaughan, 668 So. 2d 974, 979 (Fla.

1996) .

15. Where, as here, the administrative |aw judge determ nes
that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

i mrediately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review Section
766.311(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by
Dawn Tabor and Britt Tabor, on behalf of and as parents and
nat ural guardi ans of Noah Tabor, a mnor, is hereby denied wth

prej udi ce.
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DONE AND ORDERED this 11th day of February, 2003, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 11th day of February, 2003.

ENDNOTE

1/ Also at issue were whether the participating physician and

t he hospital conmplied with the notice provisions of the Florida
Bi rt h-Rel ated Neurol ogical Injury Conpensation Plan (Plan), as
prescri bed by Section 766.316, Florida Statutes, and whet her
Petitioners' recovery, through settlenment with the hospital
(Largo Medical Center), bars themfromrecovery under the Pl an;
however, since it was resolved that Noah did not suffer a "birth-
rel ated neurological injury,” it was unnecessary to address those
I ssues.

COPI ES FURNI SHED
(By certified mail)

Scott M Witley, Esquire

Morgan, Colling & G| bert, P.A

101 East Kennedy Boul evard, Suite 1790
Tanpa, Florida 33602

Stanley L. Martin, Esquire

Donald H Wittenore, Esquire
Phel ps Dunbar, LLP

100 South Ashley Drive, Suite 1900
Tanpa, Florida 33602
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Kenney Shi pl ey, Executive Director

Fl ori da Birth-Rel at ed Neurol ogi cal
I njury Conpensation Associ ation

Post O fice Box 14567

Tal | ahassee, Florida 32317-4567

| vel i sse Rui z Robles, MD.
3131 North McMul | en Boot h Road
Clearwater, Florida 33761

Largo Medi cal Center
201 14th Street, Southwest
Largo, Florida 33770

Ms. Charl ene WI | oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Depart nment of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF R GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are comrenced by
filing the original of a notice of appeal with the Agency C erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the appropriate District Court
of Appeal. See Section 766.311, Florida Statutes, and Florida

Bi rt h-Rel at ed Neurol ogi cal |Injury Conpensati on Associ ation v.
Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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